MAYPOLE GORPCRATI QN ET AL
| BLA 96- 371 Deci ded February 8, 1999

Appeal froma Decision of the Arizona Sate Gfice, Bureau of Land
Managenent, rejecting three Applications for Gonveyance of Federal | y- Oaned
Mneral Interests. AZA 29542 through AZA- 29544.

Request for hearing deni ed; decision affirned.

1 Federal Land Policy and Managenent Act of 1976:
Reservation and Gonveyance of Mneral Interests

BLMproperly rejects an application for conveyance of a
Federal | y-owned mneral interest, pursuant to section
209(b) of the Federal Land Policy and Managenent Act of
1976, 43 US C 8§ 1719(b) (1994), when that interest is
Wi t hdr awn fromappropri ati on, and the withdranal can
only be nodified or revoked by act of Congress.

APPEARANCES. S Leonard Scheff, Esq., Tucson, Arizona, for Appellants.
(PN ON BY ADM N STRATI VE JUDGE KELLY

The Maypol e Gorporation, North Fork Investnent Conpany, and MPL
Gonmuni cations, Inc. (Appellants), have appeal ed froma My 2, 1996,
Decision of the Arizona Sate (fice, Bureau of Land Managenent (BLN,
rejecting their three Applications for Gonveyance of Federal | y- Ganed
Mneral Interests (AZA-29542, AZA-29543, and AZA- 29544, respecti vely)
because the interests applied for were w thdraan fromappropriati on.

h March 8, 1996, Appel lants filed three applications seeking a
conveyance of Federal | y-owned mineral interests. The applications, as
anended on April 8, 1996, describe about 580 acres of contiguous | and
situated in Ts. 13 and 14 S, R 16 E, Gla and Salt Rver Mridian, A na
Qounty, Arizona, on the eastern outskirts of Tucson, Arizona, pursuant to
section 209(b) of the Federal Land Policy and Managenent Act of 1976
(FALPMY, 43 US C § 1719(b) (1994). Appellants, who own the surface
estate of the |ands at i ssue, seek to nerge the surface and mineral estates
so that they can proceed with the subdivision and residential devel opnent
of the land. They assert that such nonnmineral devel opnent, which is a nore
beneficial use of the land, is being interfered wth or precluded by
retention of the mneral interests by the Lhited Sates.
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Inits My 1996 Decision, BLMrejected the three applications in their
entirety because the mneral interests were either not owned by the Lhited
Sates or wthdrawn fromappropriation under the public land laws. 1In the
case of the 107.44 acres of land situated inlots 1 and 2, sec. 2, T. 14
S, R 16E, Glaand Salt Rver Mridian, Ana Gunty, Aizona, which
were included in Application No. AZA-29544, BLMnoted that the surface and
mneral estates had vested in the Sate of Arizona on February 14, 1912,
pursuant to section 24 of the Act of June 20, 1910, ch. 310, 36 Sat. 557,
572.

In the case of the renai nder of the land, which was included in all of
the applications, BLMnoted that Gongress had, in the Act of Crtober 5,
1962, Pub. L. No. 87-747, 76 Sat. 743, wthdrawn the Federal | y- owned
mneral interests fromappropriation under the public land laws. This |and
is described as part of lots 1-3, lots 4-8, part of the SWNE/4 BEAW; and
WoE/ssec. 34, and the NN, SAW, and part of WhE/4and Szsec. 35, T. 13
S, R 16 E, and part of lot 4, sec. 2, T. 14S, R 16 E, Gla and Salt
Rver Meridian, Ana Gunty, Aizona

Appel | ants appeal ed fromBLMs My 1996 Deci sion, contendi ng that BLM
shoul d renove the mneral reservation fromthe public record and convey
themthose interests pursuant to section 209(b) of FLPMA They argue that
the reservation has lost its significance precisely because entry and
appropriation under the mning laws is now and for the foreseeabl e future,
precl uded by the Gongressional wthdrawal inposed by the Act of Crtober 5,
1962. They al so argue that, based on private assays of rock and soil
sanpl es submtted wth their applications, the reservation has no
si gni fi cance because there are no val uabl e mnerals in the | and whi ch woul d
be subject to entry and appropriation under the mning laws. Appellants
further note that, so long as it persists, the reservation is causi ng them
real economc harmbecause it is delaying or preventing themfromselling
the land for residential devel opnent purposes. Appellants argue that
foreign and out- of-state purchasers are wary of buyi ng | and where Qongress
nay at sone future tine repeal the Gongressional wthdrawal and pernt
exploitation of the reserved mnerals.

[1] Section 209(b)(1) of FLPVA authorizes the Secretary of the
Interior to convey Federal | y-owned mineral interests to the private owners
of the overlying surface estate

if he finds (1) that there are no known mneral val ues in the
land, or (2) that the reservation of the mnera rights in the
Lhited Sates is interfering wth or precludi ng appropriate

nonm neral devel opnent of the land and that such devel opnent is a
nore beneficial use of the land than mneral devel opnent.

43 US C § 1719(b) (1) (1994).
Under the specific facts of this appeal, it is clear that the

Federal | y-owned mneral interests in all of the land covered by Appel | ants'
applications insecs. 3 and 35, T. 13S, R 16 E, and part of lot 4,
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sec. 2, T. 14S, R 16 E, dlaand Salt Rver Mridian, Pnma Gunty,
Arizona, were wthdrawn fromappropriation under the public |and | ans by
the Act of ctober 5, 1962. That Act specifically provided that the
"wthdravwal effected by this Act * * * shall not be nodified or revoked
except by Act of ongress.” 76 Sat. 743 (1962) (enphasis added).

Thus, BLMdoes not have the authority to nodify or rescind the
wthdrawal , even were it established that there are no val uable mnerals in
the subj ect |and suitable for appropriation under the Mning Law of 1872,
as anended, 30 US C 88 21-54 (1994). Nor nay BLMdo so because t he
wthdrawal is interfering wth or precludi ng appropriate nonm neral
devel opnent of the land. Qongress has retained that authority under the
Act. See also 43 US C 8§ 1714(j). Therefore, we nust conclude that BLMs
rejection of Appellants' three applications for Gonveyance of
Federal | y-Onned Mneral Interests was proper.

Fnally, Appellants request a tel ephonic hearing or interview before
the appeal is decided. However, they have failed to show how granting
their request would facilitate the resolution of any material question of
fact. See 43 CF. R § 4.415. Thus, the request is denied.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, Appellants'
request for hearing is denied and the Decision appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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